[image: image1.png]
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THE ATTORNEY GENERAL






RESPONDENT

SUBMISSIONS
1. BACKGROUND 
1.1
Women and Law in Southern Africa (WLSA) is a Trust/Association incorporated in Malawi and other countries whose work covers the whole of Southern Africa. Its work is concentrated on promotion and protection of the rights of women in the jurisdictions they operate.

1.2
In the course of their work, WLSA have come across glaring inequalities between men and women in relation to property rights. WLSA have further discovered that in Malawi, a married woman, more often than not, becomes dispossessed of any share in family property upon dissolution of marriage especially if the title to such property is in the name of the husband only. Wilsa has also received numerous complaints from women in this respect.

1.3
In terms of their findings, the position has been exacerbated by the existence of certain laws in the statute books which have made it difficult for women to claim entitlement to property jointly acquired during marriage, unless the women prove that they made a financial contribution in its acquisition.

1.4
In order to fully and adequately address the said inequalities and concerns raised by women, WLSA has taken up this lawsuit under the provisions of Section 15(2) of the Malawi Constitution. It is a public interest litigation or action brought up for the purposes of enforcing the enjoyment of women’s rights under the Constitution of Malawi.

2.
THE ISSUES FOR DETERMINATION
2.1
The case being advanced by WLSA is whether the current legal position, insofar as women’s property rights are concerned, is unconstitutional as it is a deprivation of women’s property rights guaranteed under Section 24(1)(b)(i) of the Constitution of the Republic of Malawi.

2.2
Whether these inequalities are further exacerbated by the continued application of laws such as Section 28, of the Divorce Act; and Section 17 of the Married Women Property Act, 1882 as applied to Malawi.

2.3
Whether Government is obliged to address these inequalities by passing legislation aimed at protecting women’s property rights.

2.4 Whether this Court is empowered under Section 5 as read with Section 24(2) of the Constitution to declare as unconstitutional all these offending laws, as identified in the Notice of Motion.

3. 
DOES WLSA HAVE STANDING IN THIS MATTER?

3.1
This application was initially brought under the Section 15(2) of the Constitution of the Republic of Malawi before it was amended. It provided as follows: 

Any person or group of persons with sufficient interest in the protection and enforcement of rights under this Chapter shall be entitled to the assistance of the courts …and other organs of Government to ensure the promotion, protection and redress of grievance in respect of those rights.








3.2 In 2009, Parliament passed a constitutional amendment to Section 15(2) of the Malawi Constitution. The amendment received Presidential assent on the 8th January 2010. The amendment represents the current law on locus standi and it reads as follows:

Any person or group of persons, natural or legal, with sufficient interest in the promotion, protection, and enforcement of rights under this Chapter shall be entitled to the assistance of the courts, the Ombudsman, the Human Rights Commission and other organs of the Government to ensure the promotion, protection, and enforcement of those rights and the redress of any grievances in respect of those rights. 

3.3 The objects clause of the Applicant’s Constitution/Trust Deed states that, among other things, it shall promote the socio-legal status of women in Malawi. Insofar as its promotion activities are concerned, the Applicant has done so much in proselytising and spreading the word about the importance of women’s rights. Consequently, the Applicant’s activities bring it well within the ambit of the amended Section 15(2) for it to have the necessary standing. Additionally, there is an abundance of case law decided by this Court which allows the Applicant to have the necessary locus standi to bring these proceedings.
3.4 The leading case on locus standi in Malawi is Civil Liberties Committee –vs- Minister of Justice
 (the CILIC Case). In that case, CILIC, a human rights organization brought a lawsuit against the respondent following the ban imposed by the government on a publication called the National Agenda. The High Court dismissed the action on grounds that CILIC had no locus standi, in the sense that CILIC had not shown that they had sufficient interest in the matter. The issue of standing went up to the Malawi Supreme of Appeal. There, the court upheld the judgment of the High Court and stated further as follows:-

“There are other organizations which could, in our view, successfully show that they possess sufficient interest in the subject matter or in the outcome of the present action. The proper organizations would include the Media Council of Malawi, the National Media Institute of Southern Africa (NAMISA) and the Journalists Association of Malawi – (per Justice Tambala).

3.5 In the South African case of Ferreira –vs- Levin and Others
,  Chaskalson CJ made the following pertinent observation on the issue of locus standi:

“ A broad approach to the issue of standing in constitutional cases  would be consistent with the mandate given to this court to uphold the Constitution and would serve to ensure that constitutional rights enjoy the full measure of the protection to which they are entitled” [at page 165][Emphasis supplied].
3.6 The Tanzanian case of Mtikila v Attorney General
  has also put the matter more succinctly. In a very authoritative dictum, Justice  Rugakingira put the matter thus:
The relevance of public interest litigation in Tanzania cannot be over-emphasized. Having regard to our socio-economic conditions, this development promises more hopes to our people. First of all, illiteracy is still rampant….By reason of this illiteracy a greater part of the population is unaware of their rights, let alone how the same can be realized. Secondly, Tanzanians are massively poor…. Public interest litigation is a sophisticated mechanism which requires professional handling. By reason of limited resources the vast majority of our people cannot engage lawyers even where they were aware of the infringement of their rights and the perversion of the Constitution. Other factors could be listed but perhaps the most painful is that over the years since independence Tanzanians have developed a culture of apathy and silence. Given all these and other circumstances, if there should spring up a public-spirited individual and seek the court’s intervention against legislation or actions that may pervert the Constitution, the court as a guardian and trustee of the Constitution and what it stands for, is under an obligation to rise up to the occasion and grant him standing. 
3.7 The sentiments expressed by Rugakingira J were echoed by Nyirenda J in the Malawian case of Malawi Human Rights Commission v Attorney General
 where he stated as follows:

I think it is important to press home certain realities. In constitutional and human rights matters individual human beings may be claimants both in their own right and as representatives of groups. While individuals are of course the ultimate deprivees, they do not necessarily become active, or effective claimants in seeking remedies against deprivation or non-fulfillment. In many communities many people who suffer deprivations or non-fulfillments are conditioned or forced to endure them in silence. They may be intimidated, uninformed, powerless, or resourceless to make claims…. In these circumstances the relevance of public interest litigation cannot be over-emphasized. I entirely agree to the position taken by the Court in the Mtikila case that in such cases if there should spring up a public-spirited individual or body and seek the Court’s intervention against legislation, or decisions or actions that pervert the Constitution, the Court as guardian and trustee of the Constitution and what it stands for is under an obligation to rise up to the occasion and grant him standing.
3.8 In the instant case, the Applicant has ably demonstrated that its work and activities revolve around women, their rights and their welfare. The applicant has and continues to receive complaints from women regarding the issue of property deprivation and dispossession. In this application, the documents clearly show that the matter deals with enjoyment of Constitutional rights. Thus, the issues raised are not theoretical. The applicant has a real and substantial interest in the matter as well as in its outcome.

3.9 Therefore, we submit that WLSA has the necessary standing under Section 15(2) of the Constitution of the Republic of Malawi. It is a body that represents women and is engaged in the promotion and protection of women’s rights. Not only does it have an interest in the subject-matter but also in its outcome. Therefore, WLSA can bring up and maintain this application.
4 THE APPLICANT’S CLAIM FOR DECLARATORY ORDERS
4.1
Having surmounted the hurdle whether or not WLSA has the necessary locus standi in this matter, the next question is whether the orders being sought as set out in the originating summons are such as would be made by the court. We submit that this court has the power to make those declaratory orders. Although declaratory orders are discretionary in nature, the court is perfectly entitled to make them on being satisfied that the applicant has the necessary locus standi.
 Further, the court can make binding declarations on matters where a public authority has failed to perform its public function properly and where such wrong or improper performance of the public duty has occasioned an injustice to a member or members of the public.
  

4.2 In the instant case, the issue is about enjoyment of constitutional rights and failure by the Government to adopt the necessary measures to implement the requirements of the Constitution.  There are, therefore compelling reasons for Government to take action through legislative measures to ensure that those rights are enjoyed by the section of society for whose benefit they appear in the Constitution. 

4.3 Thus in United Democratic Front v Attorney General,
 the plaintiff, a political party, sought a declaration of the court that the death of three Cabinet Ministers and a Member of Parliament some few years back was a matter of public welfare and interest and for that purpose a commission of inquiry should be appointed.  On the issue of declaratory judgment, the Supreme Court of Appeal held that: (i) a party who seeks a declaratory judgment must have a legal right or substantial interest in the matter and the application must be made in good faith; (ii) declaratory orders will not be made where the relief sought is unlawful or unconstitutional; (iii) with regard to an application to enforce a statutory duty, the applicant must show that he/she himself/herself has a legal right to insist on the performance of that duty.

4.4 Under Section 13 (a) of the Constitution on Fundamental Principles, the State is obligated to actively promote the welfare and development of the people of Malawi. One of the things the State is obligated to undertake is to adopt and implement legislation aimed at achieving gender equality between men and women.

 Under Section 13 (a)(iii) the state is obliged to: provides as follows:

(iii) Implement policies to address social issues such as domestic violence, security of the person, lack of maternity benefits, economic exploitation and rights of property (emphasis supplied).
4.5 The provisions of Section 13 are echoed by Section 20 which in effect prohibits discrimination; guarantees equality; and enjoins the  State to pass legislation which addresses all inequalities as well as  eliminating all forms of discrimination. Hitherto, no such legislation has been passed. But, Malawi is a State Party to the UN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW). The provisions of the CEDAW are mirrored in the constitutional provisions cited above. 

 Malawi is a state party to the UN Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW).  Malawi signed the CEDAW Treaty on 12th March, 1987.
Under the principle of State Obligation, when a State becomes a party to CEDAW, it voluntarily accepts a range of legally binding obligations to eliminate discrimination against women and bring about equality between men and women. Thus, Article 2 obligates the State to: (i) enact a policy of non-discrimination through legislation, institutional mechanisms and regulatory policies; (ii) obligates the State to promote equality through appropriate means, which include taking proactive measures and enabling conditions to ensure the full development and advancement of women.

4.6 The principle of equality is looked at from the substantive level where other than the traditional understanding of the right to be equal to men. The CEDAW Treaty promotes the substantive equality model and consolidates two central approaches, namely, (i) equality of opportunity in terms and access to resources of a country to be secured by a framework of laws and policies, and supported by institutions and mechanisms for their operation; (ii) equality of results upon access and opportunity, toward achieving real change for women. State parties to CEDAW have a responsibility to ensure the practical realization of those rights.

4.7 The principle of non-discrimination entails the identification of any laws or policies that have the effect of denying women the enjoyment of their rights. Under CEDAW, power relations between men and women are leveled and demand that social, cultural or customary practices which are based on the perceived inferiority or superiority of either sex are eliminated.

4.8 These are serious obligations and to ensure accountability, State parties are required to submit periodic reports on the measures being taken by each one of them to ensure compliance. At the national level, the question that comes to mind is whether a person affected by the failure of the State to implement the CEDAW Treaty provisions has locus standi to take up legal action to compel the State to comply
 with its Treaty obligations. It   submitted that such affected person has the right to do so. We submit further that the language of the Treaty provisions as well as the Constitution of the Republic of Malawi leave no doubt about the coercive nature of the obligations of the State on the one hand and the extent of the freedoms or rights sought to be protected. 

4.9 Under Section 15(2) of the Malawi Constitution, any person or persons, natural or legal can take up the issue so long as they have sufficient interest in the promotion, protection and enforcement of rights under our Constitution. This provision leaves no doubt at all as to the justiciability of the matters enshrined in both the Constitution as well as the CEDAW Treaty.    

4.10 On the principles enunciated in the United Democratic Front case, there is before this court a case that raises justiciable constitutional issues. In other jurisdictions, Courts have made declarations of a similar nature. Thus in the South African case of Minister of Public Works v Kyalami Ridge Environmental Association and Others
, the Court held that government was obliged to honour its constitutional obligations with respect to housing.

4.11 Similary in  the Tanzanian case of Ephrahim v Pastory and Kaizilege, Justice Mwalusanya had no difficulty in declaring as unconstitutional a customary law that discriminated a woman from inheriting customary land unless there was no male heir.
4.12 In the Indian case of People’s Union for Civil Liberties v Union of India and Others
, the Supreme Court of India ordered the Government to identify poor persons in need of food aid and implement various national food distribution schemes among the most vulnerable groups in society, including children, mothers and the elderly.

4.13 In present application, it is submitted that women are a vulnerable group and it is incumbent on the State to take such measures as are expected of it under the Constitution in order to address the existing inequalities. Courts in several jurisdictions have risen to the occasion and ordered governments discharge their constitutional obligations where previous failure or inaction translates into deprivation from enjoying those constitutionally guaranteed rights.
Making such declaratory orders does not have to depend on the existence of a crisis. For us in Malawi, the existence of the law which is inconsistent with the current constitutional order on women’s property rights is enough ground to attract the intervention of this Honorable Court.          

5
WOMEN’S PROPERTY RIGHTS UNDER THE MALAWI CONSTITUTION : INTERPRETATION AND APPROACH
5.1 Section 28 of the Constitution of the Republic of Malawi provides that every person shall be able to acquire property either alone or in association with others. 

5.2 In relation to women, Section 24(1) (a) of the Constitution, grants them the right to acquire and maintain rights in property, independently or in association with others, regardless of their marital status.

5.3 Specifically, Section 24 (1) (b)(i ) provides as follows:-

(1) Women have the right to full and equal protection by 

the law, and have the right not to be discriminated against on the basis of their gender or marital status which includes the right-

(b)
on the dissolution of marriage -

                               (I ) to a fair disposition of property that is held jointly with a husband.

5.2  These are important constitutional provisions which guarantee ownership of property on the part of women.

5.3 However, when determining disputes over property involving divorced couples, the courts have tended to apply common law principles on joint ownership without giving proper weight to the prevailing constitutional provisions.  Except in very few cases, courts have tended to ignore the non-monetary contributions which women make towards the acquisition of property during the subsistence of the marriage. 

5.4 The argument being advanced here is that despite the lack of monetary contributions made by women towards the acquisition of property during marriage, such property must qualify as jointly held property. It is our submission that the fact that the said property is held in the name of the husband alone should not be the decisive factor in determining where ownership lies. We submit that marriage creates status
 with several incidents attendant to it and the fact that relations have soured is not an occasion to determine as to who bought what, because, during the acquisition of the property in question, the parties may never have addressed their mind as to how they would share the property in the event of divorce.

5.5 The submission being made here is that property rights under the Malawi Constitution are on the same level like all rights created by the Constitution and subject to the same rules and principles of interpretation when issues concerning the enjoyment of such rights become the subject of litigation. The former Chief Justice Unyolo held in the case of Blantyre Netting Company Limited v Chidzulo and Others
 that :

“a generous approach should be taken to the interpretation 

of fundamental rights and freedoms in a Constitution. We think that this approach accords with the tenor and spirit of the Malawi Constitution and we propose to adopt it: 

5.6 Referring to the oft-cited dictum of Lord Wilberforce in the case of Minister of Home Affairs v Fisher
, Justice Unyolo opined further that:

“As regards the approach to be taken in the interpretation of the constitutional rights, Lord Wilberforce, delivering the judgment of the Judicial Committee of the Privy Council in Minister of Home Affairs v Fisher [1980] AC 319 (PC), a case from Bermuda, cautioned that a constitutional provision should not be treated as if it were an ordinary Act of Parliament. A generous interpretation, avoiding what has been called the austerity of tabulated legalism, suitable to give the individuals the full measure of fundamental rights and freedoms referred to should be adopted.

5.7
The above approach is in line with section 10 (1) of the Constitution itself which provides that in the interpretation of all laws and in the resolution of political disputes, the provisions of the Constitution shall be regarded as the supreme arbiter and the ultimate source of authority. Section 10 (2) of the Constitution provides that in the application and formulation of any Act of parliament and in the application and development of the common law and customary law, the relevant organs of State shall have due regard to the principles and provisions of the Constitution.
5.8
Section 11 (1) of the Constitution states that appropriate principles of interpretation of the Constitution shall be developed and employed by the courts to reflect the unique character and supreme status of the Constitution.

5.9   
Both the High Court and Supreme Court of Malawi have expounded the principles to be followed when interpreting the Constitution so that one can now safely say that there has developed some consensus on the proper approach to be used when interpreting the Constitution.  This approach is reflected in the recent Judgment of the Malawi Supreme Court of Appeal in The State and Malawi Electoral Commission  - ex parte Rigtone Mzima
, where Tembo JA said:

“ to begin with, we must state the relevant and applicable principles on constitutional interpretation.  In so doing, we note the fact that such a statement ought to commence with the express acknowledgement of section 11 of the Constitution.  This Court in the case of The Attorney General vs Fred Nseula and Malawi Congress Party, MSCA Civil Appeal No of 1997 made the following observations in that regard-

“Section 11 of the Constitution expressly empowers this court to develop principles of interpretation to be applied in interpreting the constitution.  The principles that we develop must promote the values which underlie an open and democratic society; we must take full account of the provisions of the fundamental constitutional principles and the provisions on human rights.  We are also expressly enjoined by the Constitution that where applicable we must have regard to current norms of public international law and comparable foreign case law.  We are aware that the principles of interpretation that we develop must be appropriate to the unique and supreme character of the Constitution.  The Malawi constitution is the Supreme law of the country.  We believe that the principles of interpretation that we develop must reinforce this fundamental character of the Constitution… There is no doubt that the general purpose of the Constitution was to create a democratic framework where people would freely participate in the election of their government.  It creates an open and democratic society … Constitutions are drafted in broad and general terms which lay down broad principles and they call, therefore, for generous interpretation avoiding a strict legalistic interpretation.  The language of a constitution must be construed not in a narrow legalistic and pedantic way, but broadly and purposively.” 

5.11
It is our submission that when considering the matters now before your Lordships, the principles discussed above ought to weigh heavily on your minds. We submit that  the Malawi Constitution must speak to you in its plain language. This matter should be decided without being swayed so much by case law save to the extent of drawing lessons from such law regarding the previous unsatisfactory state of the law while at the same time being guided on how to shape a new direction on women’s property rights as dictated by the present constitutional order. 
6 CURRENT LEGISLATION ON PROPERTY RIGHTS IN MALAWI 
6.1
The major pieces of legislation governing property rights in Malawi are the Land Act
 and the Registered Land Act.
  Under both Acts, the common feature insofar as evidence of ownership or title to land is concerned is the registration of the title-holder. For instance, under Section 24 of the Registered Land Act, registration of a person as the proprietor of private land confers on that person the rights of ownership. “Proprietor” is defined as the person registered as owner. Ownership is not defined, but, “interest in land” is defined as including ownership of land
. The Registered Land Act further defines disposition as “any act whereby rights in or over land are affected”. Similarly, under the Land Act evidence of title or ownership is through registration under the Deeds Registration Act.

6.2
It is against the background of this legislation that most of the disputes affecting property acquired during marriage have been decided. The submission being made is that in determining such disputes, there has been little regard to the rights of women to own and acquire property as provided for in the Constitution. So much reliance has been placed on common law principles on acquisition and ownership of property. 

7
PROPERTY RIGHTS UNDER THE COMMON LAW AND THE APPROACH ADOPTED BY MALAWI COURTS

7.1 THE COMMON LAW POSITION
7.1.1 Under English private law (common law), property law has been defined as:
that area of the law concerned with the study of legal relations between persons with respect to things. It comprises the rules as to how persons can acquire, dispose of and lose those rights to such things, the various types of rights over things which may be acquired, the ways in which such rights can be held, and how far the rights of access and control of a particular thing are eligible against third parties.

7.1.2 Property ownership is an issue of control of the thing owned to the exclusion of everyone else. Property rights give their holder a monopoly over the use of the thing to which they relate.
 Under the common law, there is either joint ownership or common ownership (also described as joint tenancy or common tenancy). Unless one proves that he has joint or common ownership, one is wholly excluded from asserting and enjoying property rights. 

7.1.3 The harshness of this common law position on women is demonstrated by the case of National Provincial Bank v Ainsworth
. In that case, a wife deserted by her husband was left living in the matrimonial home. The husband later mortgaged the house to the bank but defaulted on the loan. The bank sought possession of the property. The wife argued that she had a right to live in the property, which bound the bank. The House of Lords rejected her claim. Lord Wilberforce said:

Before a right or an interest can be admitted into the category of property…it must be definable, identifiable by third parties, capable in its nature of assumption by third parties, and have some degree of permanence or stability. The wife’s right has none of these qualities, it is characterized by the reverse of them.
   

7.1.4 Thus, under the common law, marriage alone cannot be the basis of a claim for joint or common tenancy. In common tenancy the parties hold the property in equal undivided shares. In joint tenancy each tenant is regarded as owning nothing by himself or herself, but as holding the whole along with the other co-owners. Whether the ownership is joint or common is determined by the contents of the conveyance at the time of acquisition.
 

7.1.5
However, in England as well as in Malawi, the courts have shown willingness in the case of matrimonial cases, to imply the existence of a trust where husband and wife pool their savings together to buy property and such property has been conveyed into the name of the husband alone. There, the presumption is that the husband holds the legal title in trust for sale for himself and his wife. However, such cases still leave the wife who has not made any monetary contribution to go without remedy.

7.1.5 Again, a less clear case is where a beneficial interest in property is sought to be established by indirect contributions in the acquisition of property
. In that case, the common intention of the parties at the time of acquisition is the determining factor. In England, so much depended on the discretion of the judge such that the judicial approach was characterized by inconsistencies.. In Hazell vs Hazell
, a beneficial interest was also held to exist where the wife used her earnings to clothe herself and her children and also to supplement house-keeping expenses which the husband had reduced when the wife got a job.

7.1.6 On the other hand, in Gissing –vs- Gissing
, the wife acquired no beneficial interest in the house as a result of her having had a job and having furnished the house and done some work to the house. The same approach was adopted in Cowcher –vs- Cowcher
, the wife’s minimal  contribution was held to be too trifling. 

7.1.7 In England, the position has now changed significantly with the enactment of the Matrimonial and Family Proceedings Act, 1973 which empowers the Court to vary property rights on dissolution of marriage
7.1.8 By way of contrast, in Malawi, it is not entirely settled as to the circumstances which would entitle a married woman to a beneficial ownership in property conveyed in the name of the husband alone. Unlike in England we have not had any law passed to regulate the position.

7.2 THE PREVAILING APPROACH IN MALAWI
7.2.1 The decision in Cowcher –vs- Cowcher seems to represent the current legal position in Malawi. In that case, Bagnall J stated that:

“I am convinced that in determining rights, particularly property rights, the only justice that can be attained by mortals, who are fallible and are not omniscient, is justice according to law; the  justice which flows from the application of sure and settled principles to proved or admitted facts. So in the field of equity the length of the chancellor’s foot has been measured or is capable of measurement”.
. 

7.2.2 Thus, the position in Malawi still remains fluid; unless there is a clear common intention of acquiring a beneficial interest, the courts have consistently refused to found one.  The fact of marriage alone is not sufficient to found common or joint ownership: See the case of Rashid v Rashid
  where Chipeta J said : 

“Much as marriage is said to turn a husband and a wife into one person, it appears to me to be the law that not everything acquired by a couple during the subsistence of marriage automatically becomes the joint property of the spouses. A spouse acquires interest in property purchased by the other spouse during marriage, inter alia, depending on whether he/she has directly or indirectly contributed to its purchase.”
7.2.3 In Malawi, Section 17 of the Married Women Property Act, 1882 (MWPA) has played a significant part in post-matrimonial disputes over property.  The section provides as follows:

“In any question between husband and wife to the title to or possession of property, either party… may apply by summons or otherwise in a summary way to any judge of the High Court of Justice and the Judge… may make such order with respect to the property in dispute… as he shall think fit”.
7.2.4
However, it was observed by Skinner CJ in the case of Malila v Malila
 that section 17 of the MWPA applies before the marriage has been dissolved or if the application is made before the dissolution of the marriage. The courts in this country have also consistently stated that the purpose of section 17 is not to vary existing property rights between the parties.
 Thus, more often, it is the contents of the conveyance which are decisive in determining the parties’ property rights. 

7.2.5
The unsatisfactory state of the law in Malawi is best illustrated by the case of Kayambo v Kayambo
. In the Kayambo case, the Judge found as a fact that the respondent made some contributions (both monetary and labour) to the acquisition of the property but declined to make a distribution because he had no powers to do so under the Divorce Act. On appeal to the Supreme Court, the Justices of Appeal proceeded to distribute the property on the basis of dicta found in English case law on cases decided under the provisions contained in the MPPA Act 1970. They then applied the dictum in the case of Nyangulu –vs- Nyangulu
, that equality is equity, and proceeded to make a distribution. That was a tragic error because the statute from which they derived their powers is not applicable to Malawi. It is not a statute of general application. Consequently, the decision was subsequently annulled by an Act of Parliament.
 The annulment restored the parties to the respective positions they were in upon the first judgment where the wife was not given any beneficial entitlement.

7.2.6 In Malenga –vs- Malenga
, the wife brought proceedings under Section 17 of the Married Women Property Act 1882, claiming a share in property acquired and registered by the husband during the subsistence of the marriage. In determining the application, the Judge stated as follows:-

I think this summons is misconceived. The purpose of Section 17 of the Married Women Property Act is not to share matrimonial or family property. Section 17 is only a procedural provision and does not entitle or empower the court to vary existing proprietary rights of the parties. This was made clear in the leading case of Pettitt –vs- Pettitt
.

7.2.7
In the Malenga case, the learned Judge went on and stated:

Reverting to the present case, it is to be noted that there is no dispute as to title or possession of the property. Title in this case is well ascertained. All the properties were acquired in the name of the defendant. There was no joint acquisition and there is no evidence to suggest that the property be acquired jointly. It is very clear from the evidence that the defendant acquired the house in Sunnyside through the Civil Service Home Ownership Scheme. He paid the loan with the terminal benefits after he retired. There is nothing the plaintiff did in the acquisition of this property. As for the house at Liwonde, the evidence is very clear that it was acquired through the defendant’s effort, materially and financially. It is not clear what the plaintiff did. I am only mentioning these, as they are the major assets. My finding therefore is that in all the properties title is well ascertained. There is no evidence of common intention for joint acquisition. It is not clear what the plaintiff contributed either in the form of money or moneys’ worth. She may have contributed money. But whatever she contributed if anything, was insignificant. I do not have the power to transfer title from the defendant to the plaintiff as such title is well ascertained. Neither do I have the power to share the property. If the plaintiff wants a share of the property that can only be raised under different matrimonial proceedings. Certainly not under section 17 of the Married Women’s Property Act 1882. 
7.2.8
The most authoritative proposition common law position on this point is that of Lord Morris in the case of Gissing v Gissing
. He said:

The court does not decide how the parties might have ordered their affairs: it only finds how they did. The court does not devise arrangements which the parties never had in mind. Nor can ownership be affected by the mere circumstance that harmony has been replaced by discord. Any power in the court to alter ownership must be found in statutory enactment
 (emphasis supplied). 
7.2.9 The decision in the Gissing case has been applied in several local cases in this country. In Nyangulu –vs- Nyangulu
, the petitioner applied for a declaration of ownership of property following dissolution of her marriage with the respondent. There was evidence that during the subsistence of the marriage, the parties had joint accounts and some of the properties were acquired with funds from those accounts. It was held that the court would not infer that property was to be jointly owned by the mere fact of marriage: instead, it would endeavour to give effect to the parties intentions at the time each of the properties was purchased and in ascertaining those intentions, the court could look to their conduct. The court then proceeded to divide the property equally since it was  impossible to distribute individual items equitably.

7.2.10
In Malinki –vs- Malinki
, the wife launched a claim for beneficial ownership in property acquired during the subsistence of the marriage. The court held that she had no beneficial interest because there was no evidence of common intention that she should have such an interest. The court went on and stated that:
The law as regards property purchased by one spouse with his or her own money is that such property will presumptively belong exclusively to the purchaser.
7.2.11
A majority of the decided cases
 and the law as it stands in this country clearly show that the mere fact of marriage is not enough to found any beneficial interest in property. The consistent refusal by the courts to entertain such property claims is grounded in common law concepts of property ownership which are no longer applicable to disputes involving matrimonial property in England. There, as observed earlier on, the law has evolved through periodic statutory interventions.
 The lack of law reform in this area and the consistent affirmation of the common law position by the courts in this country has greatly prejudiced women insofar as enjoyment of property rights under Constitution is concerned.
7.3  It is against this background that WLSA now seeks the declarations sought in the originating motion. In the current constitutional order, property issues between divorced couple must be decided against the background of the rights which women are entitled to. Any adjudication of property rights done without regard to sections 24 of the Constitution amounts to discrimination and unequal treatment between men and women.

8 THE SUBMISSION BY WLSA
8.1
WLSA submits that the current position and approach of the courts in matters of property distribution following dissolution of marriage is disadvantageous to women in that: 

(a) It fails to take into account non-monetary contributions made by women in acquisition of matrimonial property;

(b) women’s status as owners of property remains comparatively poorer than that of men because of inequitable  and/or unconstitutional construction of gender roles;

(c) that due to the socio-cultural construction of gender in Malawi, women tend to earn less and in marital situations do not usually buy property of value;

(d) that it is their husbands who, due to men’s socio-economic position have more economic prowess and are therefore able to acquire properties  of value.

(e) that property which is acquired during the subsistence of the marriage is more often registered in the husband’s name and, on dissolution of marriage, women’s roles or contributions in taking over household financial responsibilities do not count in determination of ownership;

(f) that the prevailing construction of the law on jointly held property (other than Section 24 of the Constitution) ignores the reproductive labour done by women in terms of the valuable time women spend in contributing to the well-being of their families, as well as the monetary contributions they make towards consumables and other intangible resources: buying food; and paying utility bills;

(g) that there still exists antithetical laws that are not in tandem with the current constitutional order whereby women are entitled to a fair disposition of property jointly-held with the husband (on dissolution of marriage).

8.1 The above factors are further compounded by the fact that property issues are also caught by cultural and social considerations. For instance, there is no uniform Malawi customary law in this country. Consequently, the fact whether the marriage was contracted under a matrilocal or patrilocal system may have a bearing as well. A further complication is that Malawi has two regimes of law insofar as marriage is concerned: There are statutory marriages on the one hand and customary marriages on the other.  

9 ARGUMENTS AND SUBMISSIONS.

9.1 Property acquired during marriage must be regarded as jointly acquired property without undue regard to lack of monetary contributions 
9.1.1 Mkulichi v Mkulichi
 is one of the most recent cases on property distribution. In that case, the marriage was dissolved by the Magistrate Court but the issue of property was referred to the High Court because the subordinate court had no jurisdiction to deal with real property issues. The husband claimed that the property acquired during the marriage was solely his. The learned Judge found that there was evidence to show that while it was the man who paid for the plot, the woman was the one who identified the land; that she supervised the moulding of bricks and used to make payments to the workers on the site when the husband was away.
9.1.2
The court then proceeded to make a distribution order on the basis that the wife made indirect contribution towards the acquisition and development of the property. Most importantly, the court acknowledged that Section 24(1)(b)(i) of the Constitution confers upon every woman the right to fair distribution of property held jointly with the husband. However, the court further pointed out that: 

“It is important to note and bear in mind that from the reading of Section 24(1)(b)(i) of the Constitution the property to which the wife is entitled to fair distribution is that to which she jointly owned with the husband. The section therefore does envisage a situation in which a husband or wife would own property solely and such property would not be the subject of distribution between the parties in the sad event of a divorce. Therefore the court would have to ascertain which property was jointly owned by the parties before subjecting it to distribution.”  

9.1.3 This approach, unfortunately, works more in favour of the man than the woman. It is therefore our submission that the usual reluctance is grounded in Section 17 of the Married Women Property Act, 1882. The inquiry itself may be a tedious process and the analysis in determining the proportions can be very subjective as well depending on the view the Judge takes of the facts of the case before him. It is our submission that section 24(1)(b)(i) should be liberally construed to ensure that women enjoy the rights to property fully. This is the approach which has been followed in the case of Rosina Kayira v James Kayira
  where Chikopa J said, with reference to section 24(1)(b)(i):
“the Constitution should be interpreted in a generous and broad fashion as opposed to a strict, legalistic and pedantic one. A manner that gives force and life to the words used by the legislature and avoids at all times interpretations that produce absurd consequences. Pursuant to the foregoing we refuse to interpret paragraph (i) to mean only such property as is held [jointly] in the name of the husband and wife on the date of dissolution of the marriage. That would unjustly disadvantage either of the parties to the marriage [experience has shown the disadvantaged to be mostly the wife]. There will be property which even though not jointly held can properly be claimed by one or the other to the union. It is our view therefore that section 24…makes reference to, not necessarily property held jointly but to matrimonial property whether jointly held or not. So that in a dispute over distribution of matrimonial property the court should first determine whether the property in issue is matrimonial as above defined or understood before proceeding to make what it considers in the circumstances of that particular case to be a fair disposition in favour of the wife.”

9.1.4 In the case of Sande v Sande
, Justice Twea opined that property that is bought and brought into the matrimonial home for general use and enhancement of quality of life for the parties and members of their family is generally owned by the spouses. To hold otherwise would make married family life very burdensome. In several cases, the courts have also acknowledged the fact that parties normally build a house during marriage in order to use it as their matrimonial home
. Therefore, it is incomprehensible that after divorce, the parties’ rights in the property jointly which was jointly acquired should be determined by the monetary or other contributions which they made towards its acquisition. We submit that the status which the law accords to the institution of marriage makes it unnecessary for the parties to look at “property as hers or mine” at the time of acquisition. The observations of Twea J in the Sande case must be applied equally even in a case where the property in question constitutes land. 
9.2 That determining woman’s contributions solely by looking at monetary contributions ignores the reproductive labour contributed to by women.

9.2.3 More often than not, the woman’s earning power or capacity is less than  that of the man. The decided cases make clear that women make valuable contributions in terms of time spent looking after the home and children; paying for household expenses which in turn make it possible for the husband to concentrate on major investments such as buildings. At the time of acquisition, hardly any thought is directed to what would happen in the event of divorce. This fact is evident from the issues that arose in the Kayambo case. 

9.2.4 In the Kenyan case of MK v SK
,  the Court of Appeal of Kenya stated as follows:

 What is clear from this line of authorities is that both spouses were found

to have made a financial contribution, either direct or indirect, to the

purchase of the property. There is no difficulty as to what a direct financial

contribution is: either the wife or the husband has paid so much money

towards the purchase of the property. Again, there is little difficulty in what

an indirect financial contribution is. Where both the wife and husband are

in salaried employment or one or the other of them is in business and uses

the income to pay household expenses such as food, clothing, school fees and so no; such a spouse is making an indirect contribution to the purchase of the property because the other spouse can then use his or her income to pay for the property. What about the ordinary housewife in  Nairobi and other urban centers where this type of dispute is likely to occur? She remains in the house preparing food for the family, and generally keeping the house going. She ensures that the children are in position to go to school in clean uniforms and that the husband also goes to work in clean clothes and generally attends to matters which enhance the welfare of the family. True, the money to do all these is often provided by the husband, but can it be said that such a woman is making no contribution to the family welfare and its assets? Or take the not too uncommon situation in Kenya where the wife is left in the rural home tilling the land and generally keeping such home going. The husband is in paid employment in an urban center and probably sends money home to the wife at the end of each month. The wife may, apart from running the home, be growing and looking after crops such as tea, coffee, maize and suchlike. She may even be left with the children who attend rural schools. The husband, using money from his job, acquires property in the town. Can such a wife be said to have contributed nothing towards the acquisition of such property and can only depend on the charity of the husband? For my part, I have not the slightest doubt that the two women I have used as examples have contributed to the acquisition of the property even though that contribution cannot be quantified in monetary terms. In the case of the urban housewife, if she were not there to assist in the running of the house, the husband would be compelled to employ someone to do the house chores for him; the wife accordingly saves him that kind of expense.
9.2.5 In the other Kenyan case of M v M
, the Court was dealing with property acquired during marriage and the wife made contributions which enhanced the value of the property. The court stated that in assessing the contribution of spouses in acquisition of matrimonial property, each case must be dealt with on the basis of its peculiar facts and circumstances but bearing in mind the principle of fairness. The Court went further and opined that it was impractical to take accounts of the respective contributions of the management of a home and a better approach would be to make a rebuttable presumption of equal ownership.

9.2.6 It is submitted that a presumption of equal ownership is in tandem with the overriding constitutional provisions of fairness in distribution of property. However, the constitutional safeguards would be upheld and maintained if the matter did not rest with discretion of a particular Judge presiding over the matter but was clearly enshrined in a legislative framework. The fact the Courts are constantly inundated with claims for beneficial ownership in property following dissolution of marriage simply demonstrates the urgent need for law reform to address existing inequalities between married couples. 

9.3 Continued reliance on Section 17 of the Married Women Property Act, 1882 is  is perpetuating women’s deprivation of property rights 

9.3.1
The right under Section 24 which guarantees the ownership of property on the part of women would be superfluous if rights of ownership continue to be determined under the provisions of Section 17 of the Married Women Property Act, 1882 (The MWPA,1882). It is trite law that section 17 is procedural in nature and cannot be used vary existing property rights.
 However, the decided cases have shown that it is not uncommon for married couple to acquire property during the subsistence of marriage and have it registered in the name of mostly the husband. Probably cultural and gender considerations could explain why the property is more registered in the husband’s name. When disputes arise as to ownership of that property upon dissolution of marriage, the woman is disadvantaged in that she has an evidential burden to discharge in order to defeat the husband’s legal title. It is submitted that the current approach is unconstitutional.

9.3.2
In the case of Barnet Phiri v Fanny Phiri
, a case involving distribution of matrimonial property following a divorce, Justice Chikopa remarked as follows: 

The starting point has to be section 24(1)(b)(i) of the Constitution. It provides that women are entitled on dissolution of marriage to a fair disposition of property that is jointly held with a husband. It seems to us that the process of getting a divorcing or divorced woman to benefit from this provision must involve a determination firstly, of what as between the parties is property that is held jointly, i.e., matrimonial property. Secondly and only after having answered such question we think can the court go on to determine what amounts to a fair distribution of property. Both issues should only be tackled by actually hearing the parties.”  
9.3.3
In the earlier case of Kayira v Kayira, Chikopa J. rejected the narrow interpretation that jointly held property should be restricted to property which is held or registered in their joint names. He described it as matrimonial property. Apart from personal, the matrimonial home is can be considered matrimonial property and be the subject of an order for fair distribution. These cases show that the approach is different depending on whether the court is dealing with a customary marriage on the one hand and statutory marriages on the other.
  

9.3.4
It is submitted that the insistence by the courts to guided by the presumed intention of the parties at the time of acquisition of property flies in the face of the Constitutional provisions guaranteeing women to fair distribution of property on dissolution of marriage. Leaving the matcter as evidential issue places too much discretion in the trial judge. That not only perpetuates deprivation of property on the part of women but also widens the prevailing practice in the courts where at customary law level, women’s property rights appear to be safeguarded in some measure while the same cannot be said of statutory marriages.

9.3.5
It is our further submission that insofar as section 17 if the MWPA has been crucial in being the basis for dispossessing women of their property rights, it is unconstitutional to extent of its inconsistency with the liberal property rights granted to women by the Malawi Constitution. Therefore it must be struck down and declared invalid to that extent.

9.4 
There still exist some laws on the statute books which discriminate against women and are unconstitutional especially regarding the issue of fair disposition of property on dissolution of marriage 

9.4.1
There is not much to be found in the Divorce Act regarding ownership of land by married people. The provisions that are there are more of procedural in nature. The relevant provisions are sections 28, 29 and 30. For the purposes of this application, Section 28 is the most relevant. Section 28 provides as follows:

(28) 
When a decree of dissolution of marriage or of judicial separation is pronounced on account of adultery by the wife, and the wife is entitled to any property the court may, notwithstanding the existence of the disability of coverture, order the whole or any part of such property to be settled for the benefit of the husband, or of the children of the marriage, or of both.

9.4.2 In our submission, there is no justification whatsoever for defeating women’s property rights simply because she is guilty of the matrimonial offence of adultery. We submit that an inquiry into rights of property should not be affected by the element of fault on the part of the woman. The prevailing situation in this respect is made worse by the absence of reciprocal provisions depriving men of their property rights in the event that the man is found to be the one at fault or guilty of committing adultery.  

9.4.3 In conclusion, it is submitted that the majority of issues which affect the lives of women on a day to day basis require judicial intervention, and it behoves members of the Judiciary to be familiar with and give effect to the statutes, treaties and legislation pertinent to a resolution of abuses or violation of women’s rights. 
Dated the ………………. day of …………………………, 2010
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